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CURRENT TOPICS. 





——* "Tis sport to have the engineer _ 
Hoist with his own petard.”’ 

What quiet soul has not, at some time, en- 
joyed asilent grin of satisfaction at seeing 
the practical joke recoil upon the head of 
that social gadfly, the practical joker. The 
facts of a recent Pennsylvania case are in 
point, and aptly illustrate the views which the 
august gentlemen of the bench are likely to 
take of such sport. The proceeding was a 
criminal one for an assault. It appeared that 
the defendant, who was a delegate to a polit- 
ical cor.vention and traveling in a railway car 
filled almost exclusively with such delegates, 
had provided himself with a small pistol, 
loaded with ball cartridge, which he held con- 
cealed at his side, pointing downwards, with 
one hand, while in the other he flourished a 
mock pistol ingeniously contrived as a cigar- 
ette case. Upon pointing the mock pistol at 
some of his fellow-delegates, he would dis- 
charge the real pistol at his side into the floor 
of the car, for the purpose of creating tem- 
porary fright and enjoying the nervous fears 
of his victims. This intelligent and states- 
manlike amusement had proceeded for some 
time without the master of ceremonies meet- 
ing with the merited fate of being ejected 
from the car as he deserved, when even a 
worse chance overtook him. He accidentally 
sent a ball from the loaded pistol through the 
foot of a passenger who was sitting in the 
rear of him. This individual, who must have 
been a cold-blooded, ungenial sort of person, 
who could not take or appreciate a joke, in- 
stituted the prosecution in question. The 
defense urged to the charge of assault, was 
the want of malice. But the trial court in- 
structed the jury that the law would imply 
malice from the facts in the case; saying, in 
the course of a very able charge: 

“The test of malice is, not enmity or. hos- 
tility to a particular person, but, in the lan- 
guage of Bishop, is the deed committed 
unlawful and injurious and without legal jus- 
tification? Surely, for a person to use fire- 
arms in a crowded car in such way as to put 


Vol. 15 —No. 21. 





the passengers in terror and dread of bodily 
injury, is not only unlawful, but it shows such 
person to be possessed of ‘a heart void of a 
just sense of social duty, and fatally bent on 
mischief,’ even if he be acting in a spirit of 
frolic merely. Such a spirit is depraved, ma- 
licious, wicked, even if no injury result from 
such frolicking. But where injury does re- 
sult from it, it is no answer to the outraged 
law for its violator to say: ‘I did not intend 
to injure any one, hence I should not be pun- 
ished.’ To give heed to sich answer would 
put a premium on criminal recklessness, and 
subject every citizen to the liability of being 
killed in order to gratify the spirit of joking 
of the criminal classes. We have reached a 
period when every one, in the courts and out 
of them, who is in favor of putting a check to 
the reckless use of firearms and deadly weap- 
ons, should emphasize his earnestness by per- 
mitting no guilty violator of the law to 
escape the punishment due to his crime.’’ 
As to the definition of implied malice, the 
court cited in the charge’: 1 Bish. Crimes,sec. 
429; 3 Greenl. Ev., sec. 144; Commonwealth 
v. York, 9 Met. 104. The verdict was guilty, 
and the practical joker was sentenced to pay 
a fine of one hundred dollars and to be im- 
prisoned for the term of one year. Upon ap- 
peal, the Supreme Court affirmed the views of 
the trial court, and remitted the case for the 
enforcement of the sentence. It is not* im- 
probable that this festive politician is now 
cooling his heels in the Philadelphia jail, and 
reflecting upon the sad intricacies of the doc- 
trine of implied malice. 








PRIVILEGE OF WITNESSES AS TO 
CRIMUNATING QUESTIONS. 


IIL. 

Accordingly, we have next to observe that 
some statutes abrogating or limiting the pro- 
tection afforded by the common law rule came 
under consideration in two recent American 
cases. In the New Hampshire case of State 
v. Nowell,! the judgment of the Supreme 
Court was given by Smith, J., as follows: 
‘**Nosubject shall * * * * be compelled 
to accuse or furnish evidence against him- 


19 Rep. 577. 
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self.’2, The common law maxim (thus af- 
firmed by the Bill of Rights), that no one 
shall be compelled to testify to his own crim- 
inality has been understood to mean not on- 
ly that the subject shall not be compelled to 
diselose his guilt upon the trial of a criminal 
proceeding against himself, but also that he 
shall not be required to disclose, on the trial 
of issues between others, facts that can be 
used against him as admissions tending to 
prove his guilt of any crime or offense of 
which he may then or afterwards be charged, 
or the sources from which, or the means by 
which, evidence of its commission or of his 
connection with it may be obtained.? The 
question is, whether the provisions of the 
General Statutes,* are eonsistent with the 
constitutional prohibition above set forth. 
The statute is: ‘No clerk, servant, or agent 
of any person accused of a violation of this 
chapter shall be excused from testifying 
against his principal, for the reason that he 
may thereby criminate himself; but no testi- 
mony so given by him shall, in any prosecu- 
tion, be used as evidence, either directly or 
indirectly, against him, nor shall he be there- 
after prosecuted for any offease so disclosed 
by him.’ The legislature, having undertaken 
to obtain the testimony of the witness with- 
out depriving him of his constitutional priv- 
ilege of protection, must relieve him from all 
liabilities on account of the matters which he 
is compelled to disclose; otherwise, the stat- 
ute would be ineffectual. He is to be secured 
against all liability to future prosecution as 
effectually as if he were wholly innocent. 
This would not be accomplished if he were 
left liable to prosecution criminally for any 
matter in respect to which he may be required 
to testify.5 Under a statute of Massachu- 
setts, which provided that no person should 
be excused from testifying to any corrupt 
practice or improper conduct of the State 
police, on the ground that his answers might 
tend to criminate himself or to disgrace him, 
or otherwise render him infamous, and also 
provided that the testimony of such witness 
should not be used against him in any civil or 
criminal proceeding, it was held that the 
statute did not afford full indemnity to the 


2 Bill of Rights, art. 15. 

8 Emery’s Case, 107 Mass. 172, 181. 
4 Gen. Stat., c. 99, sec. 20. 

5 Emery’s Case, 107 Mass. 182. 


“that case would be directly in point. 





witness, because he still remained liable to 
prosecution criminally for any matters in re- 
spect to which his testimony might relate.® If 
our statute went no farther in this respect, 
But it 
provides not only that the testimony of the 
clerk, servant or agent shall not be used as 
evidence against the witness, but also that he 
shall not be thereafter prosecuted for any of- 
fense so disclosed by him. This provision 
has the effect to except from the operation of 
the statute all clerks, servants and agents, 
upon their testifying against their principals. 
The conditional exemption becomes absolute 
when the witness testifies ; and, being no long- 
er liable to prosecution, he is not compelled, 
by testifying, to accuse or furnish evidence 
agairst himself. Unless the witness shall tes- 
tify, the motion for the attachment must be 
granted.’’ Again, in Temple v. Common- 
wealth,’ it was held that section 20 of chap- 
ter 10 Of the Code of Criminal Procedure, 
which provides that a witness giving evidence 
in a case of ‘‘unlawfu) gaming”’ shall not be 
prosecuted for any offense of ‘‘unlawful 
gaming’’ committed by him in the time and 
place indicated in such prosecution, does not 
apply to a prosecution fur conducting a lot- 
tery, under sec. 12 of ch. 9 of the Criminal 
Code; and the witness can not be compelled 
to testify if he swears he will thereby crimin- 
ate himself. But this ruling has been well 
criticised in an editorial article, published in 
the same issue, which possesses interest 
enough both intrinsically and in its collateral 
bearings to warrant an extract: ‘The pros- 
ecution in this case, it will be seen from the 
opinion, was under section 12 of chapter 9 of 
the Code of Criminal Procedure, which pro- 
vides that ‘If a person shall set up or pro- 
mote, or be concerned in managing or drawing 
a lottery or raffle for money or other thing of 
value, or knowingly permit such lottery in 
any house under his control, or knowingly 
permit money, or other property, to be raffled 
for in such house, or to be won therein by 
throwing or using dice, or by any other game 
of chance (italics ours), or knowingly permit 
the sale in such house of any chance or ticket 
in, or share of a ticket in a lottery, or any 
writing, certificate, bill, token or other device 


6 Id. 185. 
76 Virginia L. J. 366; see Ib. 343. 
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purporting or intended to guarantee or assure 
to any person, or entitle him to a prize or 
share of, or interest in a prize to be drawn in 
a lottery, or shall for himself or another per- 
son, buy, sell or transfer, or have in his pos- 
session for the purpose of sale, or with intent 
to exchange, negotiate or transfer, or shall 
aid in selling, negotiating or transferring a 
chance ticket in or share of a ticket in a lot- 
tery, or any such writing, certificate, bill, to- 
ken er device, he shall be confined in gaol 
not more than one year, and fined not exceed- 
ing five hundred dollars.’ It will be found 
that this section is under the general head of 
‘offenses against public policy,’ and in the 
same chapter in the Criminal Code, and im- 
mediately following the sections against all 
other kinds of gaming as therein set forth, 
that the offenses of being concerned in a lot- 
tery, etc., as named in the section itself, are 
therein referred to as games, just as those in 
the first section of the same chapter are spo- 
ken of as games. The 22d section of the 
same chapter provides that ‘all laws for sup- 
pressing gaming, lotteries, unchartered banks, 
and the circulation of bank notes for less than 
five dollars, shull be construed as remedial,’® 
and ‘remedial statutes are to be construed lib- 
erally, so as to suppress the mischief and ad- 
vance the remedy.’® The 20th section of 
chapter 10 of the Criminal Code provides that 
‘No person prosecuted for unlawful gaming 
shall be competent to testify against a witness 
for the Commonwealth in such prosecution 
touching any unlawful gaming committed by 
him prior to the commencement of such pros- 
ecution. Nor shall any witness giving evi- 
dence, either before the grand jury or the 
court in such prosecution, be ever proceeded 
against for any offense of any unlawful gam- 
ing committed by him at the time and place 
indicated in such prosecution; but such wit- 
ness shall be compelled to testify, and for 
refusing to answer questions, may, by the 
court, be fined a sum not exceeding five 
hundred dollars, and be imprisoned for a 
term not exceeding six months.’ Now, be- 
cause in section 22 of chapter 9, above 
quoted, the legislature has used both the 
terms, gaming and lotteries, the learned opin- 
ion of the Conrt of Appeals holds, that the 
8 That this section applies to all the previous ones 


in this chapter, see Shumate’s Case, 15 Gratt. 653. 
® Tuck. Com. 15; 1 Bl. Com. 87. 





term gaming in section 20 of chapter 10 can 
not be held to include lotteries, and, there- 
fore, a witness testifying in a lottery case will 
not be exempted from prosecution by that 
section, as he would be if he were testifying 
in a case of gaming. ; Can this be so? Lot- 
teries, according to Bishop, are a ‘species of 
gaming,’ * * * * ‘a game wherein a 
person paying money or other thing of value, 
becomes entitled to money or some other val- 
uable thing on contingencies to be deter- 
mined by lot cast by the managers of the 
game.’10 A ‘game of hazard in which small 
sums are ventured for the chance of obtaining 
a larger value, either in money or other arti- 
cles’ ;1 a ‘kind of game of hazard, wherein 
several lots of merchandise are deposited in 
prizes for the benefit of the fortunate;’* a 
‘sort of gaming contract by which, for a val- 
uable consideration, one may by favor of the 
lot obtain a prize of a value superior to the 
amount or value of that which ke risks.1°> The 
20th section of chapter 10, above quoted, is 
as clearly a law ‘for suppressing gaming,’ as 
any other on the statute book, and as such, 
according to the terms of section 22 of chap- 
ter 9, must be construed ‘remedially,’ ‘liber- 
ally,’ in order to ‘suppress the mischief and 
advance tue remedy.’ Can it be possible that 
with the foregoing definitions of lotteries be- 
fore us, it will be held that under a liberal 
construction of the word gaming, lotteries can 
not be comprehended, just because the legis- 
lafure used the cumulative form of expression 
using both terms, gaming and lotteries, in 
section 22 of chapter 9? If this is so, it is 
hard to conceive what is meant by a liberal 
construction of any word in any statute. With 
the greatest deference and respect, we can 
not think so. And again, with all respect, 
we think that even if in this view, it is true, 
as assumed in the opinion, that the Hustings 
court thought the witness was protected, and 
was in no danger of criminating himself, we 
think it was right in that conclusion, and on 
that ground, too, it was right in compelling 
the witness to testify. In any view, we think 
since the law always presumes that the judg- 
ment of any court is correct, unless the record 
shows there is an errorin that judgment, that 


10 Bishop on Stat. Crimes, sees. 951, 952. 
li Worcester’s Dic. 

12 Ree’s Cyclopedia. \ 

13 American Cyclopedia. 
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so the Appellate Court should have assumed 
in this case, that the Hustings court would 
protect the witness if he was in any real dan- 
ger, unless the record showed affirmatively 
that it was not doing so; and again, with all 
respect, we do not think this record discloses 
any such state of affairs.’’ 

Even more questionable than the ruling al- 
ready dealt with, was another ruling ona point 
more important and of a wider bearing, made 
in the same case, * holding that when a wit- 
ness declares on oath that the answer toa 
question will criminate him, he must be ex- 
cused from answering, unless there is some- 
thing in the particular case which makes it ap- 
pear to the court that the witness is ‘‘ contu- 
macious,’’ or that he is clearly mistaken as to 
any possibility of his future prosecution for 
anything that might be disclosed by him. The 
true rule, on the contrary, has been thus laid 
down: ‘ It is the province of court to de- 
cide whether a proposed question has a ten- 
dency to criminate a witness; and it is the 
duty of the court, while it protects the witness 
in the due exercise of his privilege, to take 
eare that he does not, under the pretence of 
defending himself, screen others from justice 
or withhold evidence which he might safely 
give. The latter writer, stating the rule as 
the result of all the authorities, says: ‘*‘ the 
liability must appear reasonable to the court, 
or the witness will be compelled to answer ; 
and it is not enough for the witness to say 
that the answer wiil criminate him; it must 
appear to the court, from all the circum- 
stances, that there is a real danger, though 
this, the judge, as we have seen, is allowed to 
gather from the whole case, as well as from 
his general conception of the relations of the 
witness. Upon the facts thus developed, it is 
the province of the court to determine 
whether a direct answer to the question may 
criminate.’’ ‘* The question is for the discre- 
tion of the judge and in exercising this dis- 
cretion he must be governed as such by his per- 
sonal conception of the peculiarities of the 
ease as by the facts actually in ¢vidence. But 
in any view, the danger to be apprehended 


14 Temple v. Commonwealth,5 Virg. L. J. 366. 

168 Phillips, Ev., 10th ed., 488; Best, Ev., 6th ed., 
176; Taylor, Ev., 7th ed., 1225; Powell, Ev., 4th ed., 
109; Roscoe, Crim. Ev., 139; Harris, Crim. L., 2nd 
ed., 398; Nasmith, Jnst., Adj., 123; Stephen, Ey., 
Art. 120; Wharton, Ev., secs. 466, 469, 536, 538. 





must be real with reference to the probable 
operation of law, in the ordinary course of 
things, and not merely speculative, having 
reference to some remote and unlikely contin- 
gency.’’ This, indeed, is but the language 
of Cockburn, C. J., in R. v. Boyes,!® which 
has been adopted and incorporated by all the 
latest and best text-writers on evidence in 
England and America. But what says Chris- 
tian, J., in Temple v. The Commonwealth? 
‘** It is argued that it is a question within the 
discretion of the court always, whether the 
witness shall be compelled to answer, and 
that the court must judge in the case before 
it whether the witness will criminate himself ; 
and that the witness is not to judge of that 
fact for himself. Upon this question there 
has been some conflict in the English deci- 
sions. But in this country the great weight 
of authority is in favor of the rule, that when 
the witness on oath declares his belief that the 
answer to the question would criminate, or 
tend to criminate him, the court can not com- 
pel him to answer, unless it is perfectly clear, 
from a careful consideration of all the cir- 
cumstances in the case, that the witness is 
mistaken, and that the answer cannot possi- 
bly have such tendency.!’ In the famous 
Burr trial, Chief Justice Marshall said: ‘ Lt is 
the province of the court to judge whether 
any direct answer to the question which may 
be proposed will furnish evidence against the 
witness. If such answer may disclose a fact, 
which forms a necessary and essential link in 
the chain of testimony, which would be sufli- 
cient to convict him of any crime, he is not 
bound to answer it so as to furnish matter for 
that conviction. In such a case, the witness 
must himself judge what his answer will be; 
and if he say on oath that he can not answer 
w'thout accusing himself, he cannot be com- 
pelled to answer.’ In the case of Veople v. 
Mather,’* Judge Marcy said: ‘ If the witness 
thmks the answer may in any way criminate 
him, the court must allow his privilege with- 
out exacting from him to explain how he 
would be criminated py the answer which the 
truth may oblige him to give. If the witness 
was obliged to show how the effect is pro. 


1613. &8, 329, 

17 See Fries y. Brugler, 21 Amer, Decis,, 52, 57, 
and cases there cited. 

184 Wend, 229, 254. See, also, The Queen vy. Boyes, 
101 Eng. C. L. R., 809, 829, 
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duced, the protection would at once be anni- 
hilated ;’ I think upon the authority of these 
decisions it may be safely said that wherever a 
party on oath declares that the answer to the 
question propounded will criminate himself, 
the court must accept that answer as true, 
and as making a prima facie case, in which 
the witness must be excused, unless there is 
something in the circumstances of the particu- 
lar case which makes it appear that the wit- 
ness contumaciously refuses to answer, or 
where it appears that from all the circum- 
stances he is clearly mistaken as to any possi- 
bility of his future prosecution. The witness 
ought not to be compelled to answer after de- 
claring on cath that such answer may crimi- 
nate himself, unless it clearly appears to the 
court that he is mistaken.’’ Principles not 
only in conflict with reason and the great 
weight of authority in England and America, 
but also dange >us, to the last degree, in the 
administration of the criminal laws of the 
Commonwealth—such are they termed by the 
writer in the Virginia Luw Journal of June, 
1881, who also discusses Cullen’s Case,!* and 
refers to Ex parte Fernandes, 7° R. vy. Gar- 
bett,24 Kirshner v. State,?? and Rickman v. 
State.28 

But, even in England, until the recent case 
of Ex parte Reynolds,** before the Court of 
Appeal, the question can hardly have been 
considered conclusively settled. Im R. v. 
Garbett,” it was held that a witness is not 
compellable to answer, if the court be of 
opinion that the answer might tend to crimin- 
ate him; that the court may compel him to 
answer any such question, but that if the an- 
swer be subsequently used against the witness 
in a criminal proceeding, and a conviction ob- 
tained, judgment will be respited, and the 
conviction reversed.*® But in Fisher v. Ron- 
alds,?? it was held that, wlule the court will 
do right in cautioning him it is for the witness 
to exercise his own judgment, and to say 
whether the answer will criminate him; and 
that, if he thinks it will, he may refuse to ar- 


19 24 Gratt, 624, 

210 C0. B. N. 8.38, 

2120, & K, 474. 

29 Wis, 140, 

237 Tex, 538, 

426 Ch, Div, 204, 

% 1 Den, 286; 2 C, & K, 474. 

*% And see Short vy Mercier, 8 Mav, & G, 205, 217; 2 
D.& 8. Gah, 

2712 C, B. 763, 22 L. J. C. P. 62. 





swer. And so, on that authority, we find the 
rule stated in Levinge’s ‘‘ Justice of the 
Peace.’ *5 There had been other cases 
before that year, however, in one of which, 
Osborn v. London Dock Co.,?° this view was 
doubted by Lord Wensleydale, who indicated 
his adhesion to the doctrine of R. v. Garbett, 
though deeming the rule still (1855) unset- 
tled; while again, in Sidebottom v. Adkins,” 
Stewart, V. C., dissented from the rule laid 
down in Fisher vy. Ronalds, though admitting 
that there might be cases in which the witness 
would be the sole judge. On the other hand. 
in Adams y. Lloyd,*! Pollock, C. B., approved 
of Fisher v. Ronalds, adding: ‘‘The only ex- 
ception I would make would be this—if the 
circumstances disclosed made the judge per- 
fectly certain that the witness was trifling 
with the court, and availing himself of a rule 
of law in which in fact there was no ground, 
then I think it is the duty of the judge to in- 
sist on his answering.’’ But then in R. v. 
Boyes *7 an express and well considered deci- 
sion was pronounced on the subject, in 1861, 
holding that a witness can only claim the right 
of refusing to answer a question when the 
court is satisfied that there is any real dan- 
ger of a prosecution if he does answer (and 
that the privilege cannot be claimed after a 
pardon under the great seal for the supposed 
offence). And in Ex parte Scholfield, re 
Firth,® there is a dictum, or something more, 
of James, L. J., 1877, to the same effect. 
Conflicting, however, as are the dieta of the 
English judges, and irreconcilable as is the 
decision in Temple v. Commonwealth, with 
that in The Queen v. Boyes, it is satisfactory 
to have now an express judgment of the court 
of appeals in Ex parte Reynolds (which will 
be found fully reported in the October issue 
of the Law Journal), after a full examination 
of, at least, the English authorities, that a 
witness is not the sole judge whether a ques- 
tion put to him may tend to criminate him; 
and that, in order to entitle him to the privi- 
lege of silence, the court must see, from the 
circumstances of the case and the nature of 
the evidence which he is called upon to give, 


28 2d ed., SL. published in 1882. 

2 10 Ex, 688, 

827 L. J. Ch. 152. 

3L3 H. & N. 851, 

#21 B. & S. 31, 30 LJ. Q. B. 301, 5 L. T. N.S. 147, 
383 6Ch. Div. 230, 
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that there is reasonable ground to apprehend 
danger * to him from his being compelled to 
answer—a bare possibility of legal peril to 
him not being sufficient to entitle him to pro- 
tection ; * but, that if the fact of the witness 
being in danger be once made to appear, great 
latigude should be allowed him in judging for 
himself of the effect of any particular ques- 
tion. ‘The principle, no doubt, is impor- 
tant, because the liberty of the subject is at 


all times a sacred matter, and if I saw there |. 


was any chance of the answer to any one of 
these questions forming a link in a chain of 
evidence which might ultimately lead to the 
conviction of the witness, I would not com- 
pel him to answer,’’ said Bacon, C. J., in the 
court below; and the case itself exemplifies 
the difficulties incident to administering the 
rule it establishes, but the facts need not be 
more particularly mentioned as the court ex- 
pressly abstained from decidiug that the wit- 
ness should answer the particular questions 
asked. Suffice it to say that, while the max- 
im Nemo tenetur seipsum accusare constitutes 
_one of our most salutary institutional safe- 
guards of the private rights and personal lib- 
erty of the subject, the ruling in Ex parte 
Reynolds appears to us to furnish a necessary 
and adequate protection against its abuse, at 
the same time that, no doubt, as observed in 
the Justice of the Peace of the 9th ult., the 
rule there laid down ‘‘demands of the judge 
an acute and penetrating glance into the 
complications of the whole case, before he 
can be sure that the witness is not merely 
pretending to be alarmed, in order to get rid 
of a disagreeable duty in answering the ques- 
tions put.’’ So limited, the law (which, 
moreover, admits self-inculpatory evidence 
given out of court, and not elicited by ap- 
peals to the hopes or fears of the accused) 
still sufficiently averts the danger of assisting 
to convict a man out of his own mouth, by 
possibly false statements induced by the flat- 
tery of hope or suspicion of fear. ‘‘Perhaps 
our law has gone even too far in that direc- 
tion,’’ observed Jessel, M.R., in Ex parte 
Reynolds; ‘‘and, without at all impugning 
the policy of the law, there certainly must be 
a larger policy, which requires a person to 
answer, where the judge thinks that he is not 
34 As to the various descriptions of which, see Seton 


on Decrees, 4th ed., 160, 1346. 
35 Cf. M’Laughlin v. Prior, 9 Ir. L. T. Dig. 22. 





bona fide objecting with the view of claiming 
privilege to protect himself, but to prevent 
other parties getting that testimony which is 
necessary for the purposes of justice.’’ Be 
this as it may, the practice must now be taken 
as settled; although, considering that the 
principle affected was itself of comparatively 
recent introduction, silently crystallized into 
a regula juris, and that the practice had been 
the subject of such conflicting decisions — 
both principle and practice springing, also, 
from judicial considerations of policy — we 
can not but regret that liberty to appeal to 
the House of Lords was refused. 

For our own part, as already intimated, we 
do not prepose to enter here into a discussion 
of the question of policy, which, by the way, 
as regards defendants in criminal cases, was 
debated at the Social Science Congress on Sep- 
tember 22; but, we may observe that we do 
not regard the commonly added statutable 
provisions, against the accused being preju- 
diced by his failure to avail himself of per- 
mission to testify, as amounting to any real 
safeguard that he shall not suffer thereby, 
even when administered in such a favorable 
spirit as was shown in Austin v. People,® in 
which we find it neld by the Supreme Court 
of Illinois, last March, that any allusion to 
or comments by the prosecution in a criminal 
case on the fact that the defendant has not 
testified as a witness in his own behalf, espec- 
ially when allowed by the court notwithstand- 
ing the defendant’s objection, is such a vio- 
lation of the letter and spirit of a statute of 
this kind, and such an error, as to require the 
reversal of a conviction, when the proofs of 
guilt are not so clear and conclusive that the 
court can affirmatively say the accused could 
not have been harmed through that cause.%’ 
“It may be asked,’’ writes Mr. Maury, 
‘‘whether it is in the power of courts or legis- 
latures to prevent the accused’s failure to tes- 
tify from prejudicing him in the minds of the 
jury. It is a fact in the case which the jury 
have derived from the infallible evidence of 


36 102 Ill., 261. 

37 As to criminating admissions of one joint defend- 
ant not being evidence against the other, see People 
v. Stevens, Alb. L. J., Sept. 23, 1882, p. 259; and as 
to evidence of husband for wife, when not accused 
but accusing, see 13 Ir. L. T. 463; and as to wife’s 
continuing disability, after divorce, to testify in ref- 
erence to confidential marital communications, see 
Homan v. Homan, 14 Rep. (Boston) 475, Oct. 11, 1882. 
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their own senses, and which must needs force 
itself on their minds. The failure of an ac- 
cused to make an explanation in reply to an 
extra-judicial imputation of crime is not only 
relevant but strong evidence against him ; but 
how tremendous must be the effect of his si- 
lence on that supreme occasion which is to de- 
cide forever the question of his guilt or in- 
nocence? A great and philosophical jurist 
says on this subject: ‘The prisoner is invited 
to silence by being assured that it will do him 
no injury, when in the nature of things the 
jury can not but infer guilt from false repre- 
sentations or from silence, without any mo- 
tive but that of concealing the truth; either 
of which circumstances, when they occur, 
are given in evidence according to our present 
practice.’ °8 You might as well try to ‘bind 
the sweet influences of the Pleiades or loose 
the bands of Orion’ as try to erase from the 
minds of the jury a material relevant fact 
which has become a part of their conscious- 
ness through the evidence of their own senses. 
Indeed, if it were possible for the mind to 
escape the influence and effect of such evi- 
dence, there is no test by which it could be 
determined whether that result had been at- 
taired. No man of a high sense of honor 
would ever trust himself to sit as arbiter in a 
case where he had been in a position to con- 
tract the bias of a partisan, however firm his 
belief in his ability to do justice, because he 
would be conscious of the want of a touch- 
stone by which to know that his mind was 
not, after all, under the dominion of some 
subtle, sinister influence. No legislative 
command, no direction from the bench, can 
ever shake the intuitive conviction of men 
that the operations of the mind are beyond 
the control of human law, and, as a conse- 
quence, so long as statutes allowing the ac- 
cused to testify exist, so long will innocent 
men be coerced to take the stand by the dread 
of being compromitted by their silence. These 
views are not without judicial sanction.’’ %9 
Be it added that we do not hold with the many 
writers who regard the rule excluding parties 
from being witnesses in civil cases as identical 

“rinciple with that which excludes the ac- 


38 Livingstone’s Int. Rep. to Code of Procedure. 
%Citing State v. Lawrence, 57 Me. 581; State v. 
Cleaves, 5Y Ib. 298; State v. Bartlett, 553[b. 216; Rul- 
oft v. People, 45 N. Y. 221. 








cused in criminal prosecutions. Suffice it to 
say, however, that as pointed out in a paper 
on ‘*Profert of the Person in Criminal Cases,’’ 
in the Cenrrat Law Journat,* the object of 
a criminal examination is not merely to inves- 
tigate the facts and discover the truth (which 
is the province of the grand jury), but to ob- 
tain a fair trial of the accused, using only 
lawful evidence; while the introduction of 
the principle in question, protecting the ac- 
cused (not to be confounded with the rule 
that made interest a disqualification in civil 
cases), was casually connected with the man- 
ner in which criminal justice was administered 
prior to the revolution of 1688, as pointed out 
by Mr. Maury. ‘‘Seeing,’’ he adds, ‘that 
this great principle was introduced soon after 
the liberties of the English people were placed 
on a more stable foundation, and more se- 
curely guarded against the encroachments of 
prerogative, we do not think ‘he careful stu- 
dent of the criminal jurisprudence of England 
can fail to be convinced that the change ef- 
fected by this principle was not unwarranted, 
or the result of a sentimental tenderness for 
criminals, or a predilection for bad evidence, 
or a connivance at crime, as Mr. Bentham 
thought, but was a natural sequence of the 
change from tyranny to liberty, from a cruel 
and truckling judiciary to a judiciary made 
independent, that it might stand indifferent 
between the crown and the prisoner. It was 
a change demanded by the spirit of an age 
which bad no tolerance for a procedure so in- 
timately associated with the despotism from 
which the nation had so happily escaped, and 
which was to the mind. what the rack and 
the thumb-screw had been to the body.’’ 
This amelioration was effected, says Mr. Jar- 
dine (Cr. Tr.), ‘‘by the good sense and hu- 
manity which advancing civilization has neces- 
sarily introduced into our institutions.”” And 
even if it be thought that the rule ought not 
to be now maintained to shield the objects of 
a criminal charge, it is still quite possible, 
with Mr. Goodeve, to distinguish in favor of 
retaining the privilege of witnesses as to 
questions tending to criminate them.—Jrish 
Law Times. 


# 15 Cent. L. J., 207. 
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TENDER OF MORTGAGE DEBT AFTER 
DAY OF PAYMENT. 


This question is by no means one-sided, 
and the cases and text-books squarely con- 
tradict one another on this point. The real 
cause of this difference of opinion, as to the 
effect of a tender of a mortgage debt after 
the day, in legal parlance called the law day, 
arises from the manner in which mortgages 
are regarded in the several States. The doc- 
trine of the common law regards a mortgage 
as carrying an estate in land, and in all the 
States that follow the common law doctrine 
in that respect, such a tender as our subject 
considers would not affect the mortgagee’s 
interest in the estate, as even a full payment 
after a breach of the condition would not re- 
vest the title. But the view of the effect of 
a tender made after the law day, which we 
take, and which is the growing view, and es- 
pecially in the Western States, is founded up- 
on the departure made from the common law 
doctrine—the mortgage being regarded merely 
as a pledge of the land, of which the mort- 
‘gagor remains the owner, and the tender 
after the breach of the condition is regarded 
as having the same result as a tender made 
of apledge of personal property, in respect 
to which the rule is, that a tender and refusal 
at any time of the full amount of the debt 
extinguishes the lien of the pledge.+ 

It is firmly settled in many States that a 
mortgage does not convey any title or estate 
in land whatever, but only creates alien on 
the property, the title remaining in the mort- 
gagor, subject only to the lien.? 


1 Coggs v. Bernard, 2 Lord Raym. 909; Kortright v. 
Cady, 21 N. Y. 348; Comyn’s Dig., tit. Mortg. A. 

2 Runyan v. Mersereau, 11 Jones, 584; Kidd v. Tee- 
ple, 22 Cal. 255; Goodenow v. Ewer, 16 Cal. 467; Ter- 
rel v. Warren, 6 Cent. L. J. 414; Wood v. Trask, 7 
Wis. 566; Wright v. Henderson, 12 Tex. 48; Buckley 
v. Daley, 45 Miss. 338; Whitmore v. Shiverick, 3 Nev. 
288;. Hyman v. Kelley, 1 Nev. 179; Reasoner v. Ed- 
monson, 5 Ind. 393; Fletcher v. Holmes, 32 Ind. 497; 
Francis v. Porter, 7 Ind. 218; Morton v.Noble, 22 Ind. 
160; Grable v. McCulloh, 27 Ind. 472; Mack v. Wetz- 
lar, 89 Cal. 247; Dutton v. Warschauer, 21 Cal. 609; 
Harp v. Calahan, 46 Cal. 222; Skinner v. Buck, 29 Cal. 
253; Boggs v. Hargrave, 16 Cal. 559; Jackson v. Lodge, 
36 Cal. 28; Chick v. Willets, 2 Kan. 384; Ducland v. 
Rousseau, 2 La. Ann., 168; Wilkins v. French, 20 
Me. 111; Gorham v. Arnold, 22 Mich. 247; Caruthers 
v. Humphrey, 12 Mich. 270; Drake v. Root, 2Col. 685; 
Bidwell v. Webb, 10 Minn. 59; Brackett v. Gilmore, 
15 Minn. 245; Walker v. Johnson, 37 Tex. 127; Mann 
v. Falcon, 25 Tex. 271; Thayer v. Cranmer, 1 McCord 
(S. C.), 395; Nixon v. Bynum, 1 Bailey (S. C.), 148; 





And that a tender of a debt secured by a 
mortgage, after the day stipulated for pay- 
ment, removes the lien of the mortgage as a 
tender at the day.* But where the tender 
does not discharge the debt, but only defeats 
a particular remedy, which is the right to 
foreclose, it is unnecessary to show continued 


readiness to pay or to bring the money into . 


court.4 And as Justice Davis, in Kortright 


Hughes v. Edwards, 9 Wheat. 489; Calkins v. Calkins, 
3 Barb. 305; Curtis v. Bronson, 19 Johns. 254; Trimm 
v. Marsh, 54 N. Y. 599; Power v. Lester, 23 N. Y. 527; 
Berthold v. Fox, 13 Minn. 501; Burnside v. Terry, 45 
Ga. 621; United States v. Athens Armory, 35 Ga. 344; 
Elfe v. Cole, 26 Ga. 197; Vasen v. Ball, 56 Ga. 268; 
Hall v. Tunnell, 1 Houst. (Del.) 320; Cooch v. Gerry, 
3 Har. (Del.) 280; Bludworth v. Lake, 83 Cal. 255; 
Carpentier v. Brenham, 40 Cal. 221; Eaton v. Jaques, 
2 Doug. 455. Contra:, Knox v. Easton, 38 Ala. 845; 
Kannady v. McCarron, 18 Ark. 166; Chamberlain vy. 
Thompson, 10 Conn. 251; Harper v. Ely, 70 Ill. 581; 
Stewart v. Barrow, 7 Bush. 368; Blaney v. Bearce, 2 
Me. 182; Annapolis R. Co. v. Gantt, 39 Md. 115; Ewer 
vy. Hobbs, 5 Metc. 1; Hill v. Robertson, 24 Miss. 368; 
Johnson v. Houston, 47 Mo. 227; Kyger v. Ryley, 2 
Neb. 20; Hobart v. Sanborn, 18 N. H. 226; Shields v. 
Lazear, 3 N. J. L. 496; State v. Ragland, 75 N. C. 12; 
Rands v. Kendall, 15 Ohio, 671; Tyron v. Munson, 77 
Pa. St. 260; Carpenter v. Carpenter, 6 R. I. 542; Wa- 
terman v. Matteson, 4 R.I. 589; Vance v. Johnson, 1 
Humph. 214; Hager v. Brainerd, 44 Vt. 294; Faulk- 
ner v. Brockenbrough, 4 Rand. (Va.) 245; Harkrader 
v. Leiby, 4 Ohio St. 602; Ellis v. Hussey, 66 N. C. 501; 
Tripe v. Marcy, 39 N. H. 489; Brown v. Cram,1 N. 
H. 169; Howard v. Robinson, 5 Cush. 119; Sumwalt 
v. Tucker, 34 Md. 89; Redman v. Sanders, 2 Dana 
(Ky.) 68; Erickson v. Rafferty, 79 Ell. 209; Jackson v. 
Warren, 32 Ill. 381; Pollock v. Maison, 41 Ell. 516; 
Rockwell v. Bradley, 2 Conn. 5; Gross v. Robinson, 
21 Conn. 379; Beach v. Clark. 6 Conn. 354; Reynolds 
v. Canal & Banking Co., 30 Ark. 520; Powell v. Wil- 
liams, 14 Ala. 476; Barker v. Bell, 87 Ala 354; Paul- 
ling v. Barrow, 32 Ala. 9; Duval v. McLaskey, 1 Ala. 
708. 

3 Farmers’ Fire Insurance and Loan Co. v. Ed- 
wards, 26 Wend. 441; Kortright v. Cady, 21 N. Y. 
848; Caruthers v. Humphrey, 12 Mich. 270; Van Hu- 
sen v. Kanouse, 18 Mich. 303; Jenkins v. Jones, 2 
Giff. 99; Jackson v. Crafts, 18 Johns. 110; Edwards v. 
Farmers’s Fire Ins. & Loan Co., 21 Wend. 467; Hart- 
ley v. Tatham, 1 Keyes (N. Y.), 222; Swett v. Horn, 1 
N. H. 332; Robinson v. Leavitt, 7 N. H. 73; Bailey v. 
Metcalf, 6 N. H. 156; Arnot v. Post, 6 Hill (N. Y.), 
65; Johnson v. Sherman, 15 Cal. 287; Armitage v. 
Wickliffe, 12 B. Mon. 4¢8; Astor v. Hoyt, 5 Wend. 
617; Jackson v. Myers, 11 Wend. 583; Burnett v. Den- 
niston, 5 Johns. Ch. 35; Kemble v. Wallis, 10 Wend. 
374; Coggs v. Bernard, 2 Lord Raym. 916. Contra: 
Shields v. Lazear, 34 N. J. L. 496; Stockton v. Dundee 
Mf’g Co., 7 C. E. Green, 56; Currier v. Gale, 9 Allen, 
522; Maynard v. Hunt, 5 Pick. 240; Holman v. Bailey, 
8 Met. 55; Erskine, v. Townsend, 2 Mass. 495; Phelps 
vy. Sage, 2 Day (Conn.), 151; Merritt v. Lambert, 7 
Paige, 344; E dwards v. Farmeys’ Fire Ins. & Loan 
Co., 2 Denio, 344; Cranston v. Crane, 97 Mass. 459. 

4 Patt v. Plaisted, 30 Mich. 149; Kortright v. Cady, 
21 N. Y. 848; Moynahan v. Moore, 9 Mich. 9; Arnot v. 
Post, 6 Hill (N. Y.), 65; Van Husen v. Kanouse, 13 
Mich. 603; Hunter v. Le Conte, 6 Cow. 728. 
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v. Cady,° said, ‘‘the debt, in the eyes of the 
law, becomes the principal, and the landed 
security merely appurtenant and secondary, 
and the rights of the parties must be gov- 
erned by those principles of law applicable 
to analogous cases. Acceptance of the pay- 
ment of the amount due on a mortgage at 
any time before foreclosure, has always been 
held in this State, to discharge the incum- 
brance on the land; and if payment will dis- 
charge the lien, a tender will do the same for 
a tender, and refusal is equivalent to perform- 
ance.’’ 6 

But this is to be taken with the reser- 
vation that the debt, or duty, remains, and 
that the rejected tender, after the stipulated 
time for payment or performance, has the ef- 
fect only to discharge the party, thus making 
it, from all the contingent or consequential 
responsibilities of his contract, and dves not 
release the dehbtitself.7 And thus we see that 
the mortgage is so far incident to the debt, 
that it has been said that the remedy by fore- 
closure is put an end to when the note is 
barred. § 

The history of this departure from the com- 
mon law doctrine in New York, shows con- 
siderable shifting back and forth before it 
became finally established as a well settled 
principle. This doctrine was first asserted in 
Jackson v. Crafts,’ in 1820. Here the de- 
fendant, the mortgagor, while the advertise- 
ment of the sale was pending, tendered to the 
plaintiff the amount due on the mortgage and 
the expense of the advertisement of sale. 
The money was refused, and the sale took 
place. The plaintiff purchased the property 
and brought ejectment for possession. The 
tender was made after the day prescribed for 
payment, and the case turned upon that 
point. The court held that the tender and 
refusal, although made after the law day, ex- 
tinguished the lien of the mortgage, and 
that the plaintiff could not recover. The 


521 N. Y. 334. 

6 Kemble v. Wallis. 16 Wend. 374; Coggs v. Ber- 
nard, 2 Lord Ray, 909; Comyn’s Dig., tit. Mortg. A. 

7 Coit v. Houston, 3 Johns. Ch. 243. 

8 Pollock v. Maison, 41 Ill. 516; Perkins v. Sterne, 
23 Tex. 561. Contra: Miller v. Helm, 2 Sm. & M. 
687, Bush v. Cooper, 26 Miss. 599; Michigan Ins. Go. 
v. Brown, 13 Mich. 265; Fisher v. Mossman, 1t Ohio 
St. 42; Pratt v. Huggins, 29 Barb. 277; Elkins v. Ed 
wards, 8 Ga. 325; Ball v. Wyeth, 8 Allen, 275; Mitch- 
ell v. Clark, 55 Vt. 104; Richmond y. Aiken, 25 Vt. 824. 

9 18 Johns. 110. 





next case in point of time was that of Merritt 
v. Lambert,?° in 1838, decided by Chancellor 
Walworth, who held that a tender after the 
law dzy did not extinguish the lien of the 
mortgage. But the same interesting ques- 
tion again arose in Edwards v. Farmers’ Fire 
Insurance and Loan Company," decided by 
Justice Cowen in 1839. This case grew out 
of the controversy in Merritt v. Lambert. 
The reasons of the justice and the au- 
thorities there citetl, fully sustain the con- 
clusion that a tender and refusal of the 
amount due, at any time after the mortgage 
debt becomes due, extinguishes the lien of 
the mortgage. This case again, in 1841, 
came up in the court for the correction of er- 
rors, and the judgment of the Supreme Court 
was affirmed. 12 

In 1843 the question came before the Su- 
preme Court in Arnot v. Post,!* and Justice 
Bronson, in delivering the opinion of the 
court, says: ‘‘It has always been held that a 
tender at the day discharges the lien of the 
mortgage, and although a clear departure 
from the old law, it is fully settled in this 
State that a tender after the day will have the 
same effect.’’ But in 1846, in the same case, 
we have this doctrine denied, and the Supreme 
Court judgment is reversed in the Court for 
the Correction of Errors by a vote of eleven 
to nine. 1* 

But the doctrine was put at restin 1860 by 
tRe sweeping decision of Justice Davies in 
Kortright v. Cady.5 After a review of the 
common law doctrine, and also of the New 
York cases, the justice says: ‘‘Holding, as 
we do, therefore, in this State, that the land 
mortgaged is but a security for the debt due 
the mortgagee, in other words, a pledge to 
him to secure its payment, it is difficult to see 
why the principles enunciated and well set- 
tled in reference to the pledge of personal 
property do not apply, and why a tender and 
refusal at any time of the full amount of the 
debt due, does not extinguish the lien of the 
mortgagee or pledgee in the one case as it 
clearly does in the other.’’ 

But to discharge the Ifen the whole amount 


107 Paige (N. Y.), 344. 
1121 Wend. 467. 

12 26 Wend. 541. 

136 Hill (N. Y.), 65. 
4 2 Denio, 344. 

1521 N. Y., 3438. 
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due must be tendered.?® And it must be a 
tender of the whole amount of the mortgage 
debt, and not merely the amount due at the 
time of the tender.’ M. W. Hoprktss. 


Danville, Ind. 


! 16 Graham v. Linden, 50 N. Y. 547. 
17 Cupples v. Galligan, 6 Cent. L. J. 478. 








INSURANCE—FORFEITURE FOR NON-PAY- 
MENT OF PREMIUM—JURY TRIAL. 





PHENIX MUTUAL LIFE INS. CO. v. DOSTER 


Supreme Court of the United States, October Term, 
1882. 


1. Circumstances stated which estop a mutual life 
insurance company from setting up that the policy 
sued on ws forfeited by the failure of the assured to 
pay, at the day, the stipulated annual premium. 

2. Where that premium was. by the contract, sub- 
ject toa variation, dependent upon the dividen-is to 
which the insured was entitled, it was the duty of the 
company to give him seasonable notice of the amount 
of his dividends in order that he might be enabled, in 
due time, to pay or tender the balance remaining un- 
paid upon the premium. 

8. A case which fairly depends upon the effect or 
weight of testimony. should not be withdrawn from 
the jury, unless the testimony be of such a conclusive 
character as to compel the court. in the exercise of a 
sound judicial discretion, to set aside a verdict ren- 
in opposition to it. 


In error to the Circuit Court of the United 
States, for the District of Kansas. 

This is a writ of error from a judgment for the 
amount of a policy of insurance upon the life of 
Jackson Riddle, issued on the 20th day of Sep- 
tember, 1871, by the Phcenix Mutual Life Ins. 
Co. of Hartford, Connecticut. 

The policy purports to have been issued in con- 
sideration as well of the representations made 
in the application for insurance, as of the pay- 
ment by the wife and children of the insured 
(the payees named in the policy) of the sum of 
$215, and the annual payment of a like amount on 
or before the 20th day of September of every 
year during its continuance. It contains a stipu- 
Jation that if the premium be not paid at the of- 
fice of the company in Hartford, or to some agent 
of the company producing a receipt signed by the 
president or secretary, on or before the day of its 
maturity, then, in every such case, the company 
shall not be liable foreany part of the sum in- 
sured, and the policy shall cease and determine, 
all previous payments being forfeited to the com- 
pany. The policy is upon the half-note plan, and 
it is part of the contract that the dividends set 
apart to the insured be applied in the discharge, 


pro tanto, of annual premiums. The secretary of | 


the company, in his evidence, states that under 





the half-note plan the insured is permitted to dis- 
charge one-half of the first four premiums by 
notes (the interest thereon to be paid in advance), 
and upon the fifth and subsequent payments, to 
have his dividends, if any, applied in reduction of 
the premium. It was in proof that prior to the 
maturity of the respective premiums, payable on 
the 20th day of September, 1872, 1873 and 1874, 
the company’s general agent sent to the insured, 
at his residence in Monticello, Lilinois, printed 
notices showing when the premium became due, 
the amount of cash to be paid, the interest on the 
notes given under the half-note plan, and the 
amount for which an additional note, under that 
plan, was required. Prior to the 20th of Septem- 
ber, 1875—when the fifth annual premium was 
due—the notice to the insured stated the amount 
of dividends to be applied in reduction of that 
premium, the interest to be paid in advance upon 
the notes previously executed, and the sum to be 
paid in cash. 

The amounts due in the years 1872, 1873, 1874 
and 1875 were paid, but not until the expiration 
of several, in some instances ten er more, days 
after the time fixed by the policy. They were re- 
ceived, in each instance, so far as the record dis- 
closes, without objection upon the part of the 
company or its agents. 

On the 6th day of October, 1876, the insured 
lost his life in a railroad collision, leaving unpaid 
the premium due on the 20th day of September of 
that year. His residence and post office, for more 
than a year prior to his death, had been at Ox- 
ford, Indiana. Of his removal to that place the 
general agent of the company at Chicago was 
distinctly informed, as the evidence tended to 
show, as early as October, 1875. The letter from 
that office acknowledging the receipt of the pre- 
mium due on 20th September, 1875 (but not paid 
until about October 9th of that year), was ad- 
dressed to the insured, at his new residence in 
Oxford, Indiana. On the 4th day of October, 
1876—fourteen days after the premium for that 
year was due—there was sent from the office of 
the company’s general agent at Chicago,addressed 
by mistake to the insured at Fowler, Iudiana, ano- 
tice similar to that givenin 1875. This notice, 
the evidence tended to show, was received from 
the post office at Fowler, Indiana (where the 
father never resided), by a son of the insured, on 
the day the latter was killed,and a few hours only 
before his death. There was also proof that the 
insured before leaving his home at Oxford, Indi- 
ana, made arrangements to pay the amount re- 
quired in that year as soon as the customary no- 
tice, showing the sum to be paid, was received. 
On the 9th day of October, 1870, the ameunt due 
was, in behalf of the payees, tendered to the 
company’s general agent at Chicago. He declin- 
ed to receive it, upon the ground that the policy 
lapsed by reason of the non-payment of the pre- 
mium. at maturity in the lifetime of the insured. 

Upon the part of the payees it is contended that 
the company waived strict compliance with the 
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provision making the continuance of the policy 
dependent upon the payment of the annual pre- 
mium on the day named therein; and that, in 
view of the settled course of business between the 
company and its agents on one side and the in- 
sured on the other, it is estopped to rely upon the 
non-payment of the last premium, at the day, as 
working a forfeiture of the policy. 

Mr. Justice HARLAN delivered the opinion of 
the court: 

The facts and circumstances established by the 
testimony are sufficiently indicated in the charge 
vi the court, to certain parts of which, to be pres- 
ently examined, the company objected. It is 
enough to say that the testimony was ample to 
enable each party to go to the jury upon the sub- 
stantial issues in the case. The motion, at the 
close uf the plaintiff’s evidence, for a peremptory 
instruction for the company was properly denied. 
It could not have been allowed, without usurpa- 
tion, upen the part of the court, of the functions 
of the jury. Where a cause fairly depends upon 
the effect or weight of testimony, it is one for the 
consideration and determination of the jury, un- 
der proper directions as to the principles of law 
involved. It shold never be withdrawn from 
them, unless the testimony be of such a conclu- 
sive character as to compel the court, in the ex- 
ercise of a sound judicial discretion, to set aside 
a verdict returned in opposition to it. 9 Pet. 
299; 12 Pet. 5; 1 Bl. 49; 14 Pet. 31; 13 Wall. 62; 
93 U.S. 146. 

We now proceed to an examination of those 
parts of the charge which were made the subject 
of exceptions by the company. 

After saying that the policy, with the applica-- 
tion, contained the agreement of the parties; 
that the clause providing for a forfeiture for non- 
payment of the premium at maturity, and declar- 
ing the want of authority in agents either to re- 
ceive premiuins after the time fixed for their pay- 
ment, or to waive forfeiture, constituted a part of 
the contract, binding upon both parties unless 
waived or mo ified by the company or by its agent 
thereunto authorized; also, that strict perform- 
ance of the forfeiture provision could be waived 
by the company, either expressly or by implica- 
tion, the court proceeded to lay down the rules by 
which the jury shouid be guided in determining 
whether there was such waiver. It said, in sub- 
stance, that if the conduct of the company in its 
‘dealings with the insured and others similarly sit- 
uated had been such as to induce a belief on his 
part thatso much of the contract as provides for 
a forfeiture, if the premium be not paid at the 
day, would not be enforced if payment were made 
within a reasonable period thereafter, the com- 
pany ought not, in common justice, to, be permit - 
ted to allege such forfeiture against one who acted 
upon that belief, and subsequently made or ten- 
dered the payment; and that if the acts creating 
such belief were done by the agent and were sub- 
sequently approved by the company, cither ex- 
pressiy or by receiving and retaining the premi- 











ums, With full knowledge of the circumstances, 
the same consequence should follow. 

The court further told the jury, in substance, 
that if they found from the evidence that the com- 
pany were in the habit of sending renewal re- 
ceipts for the premium on this policy to its local 
agent, at the place of residence of the insured, 
duly sigued by the president and secretary of the 
company, leaving their use subject entirely to the 
judgment of that agent, and the latter was ac- 
customed to receive the premiums from the in- 
sured, without objection, several days after the 
same became due and to issue the receipt there- 
for, and the home company or the managing 
agents or officers had full knowledge of such 
practice, and received from its agent, and retain- 
ed, the premiums so paid, the insured had a right 
to believe that the company waived a strict com- 
pliance, and they might find that there was a 
waiver by the company of the forfeiting clause of 
the policy; and if the insured, relying on such 
practice, within a reasonable or the usual time, 
paid or offered to pay the premium after the day 
the same was due, the policy remained in full 
force and effect, and the company was liable 
thereon, notwithstanding the insured had in the 
meantime died. 

The objection of the company to these parts of 
the charge were overruled, and an exception ta- 
ken. The objection would have had more weight 
had the charge ended with these remarks, because 
in such a presentation of the case the court would 
have placed before the jury only one side of the 
issues to which it directed attention. But the 
charge is not liable to such criticism, since the 
court, in the same connection, instructed the jury 
that if the company had not authorized its local 
agent, to whom the renewal receipts were sent, to 
extend the time for payment of the premium be- 
yond the day named in the policy, nor had habit- 
ualiy accepted from the insured through its 
agent the premiums on the policy after the same 
became due, with full knowledge that the same 
were so paid after due and receipt issued by its 
agent, then that they could net find that the com- 
pany h-d, either expressly or by implication, 
waived a strict compliance with the terms of the 
policy in reference to payment of the premiums, 
and the policy became forfeited according to its 
terms. ; 

It seems to the court that the charge was as fa- 
vorable to the company as it, could have demanded. 
It was, as to its essential parts, in substantial har- 
mony with recent decisions uf this court. In In- 
surance Co. v. Norton, 96 U.S. 239, we said, in 
reference to a policy, similar to the one here in 
suit, that the company was not bound to act upon 
the declaration that its agents had no power to 
make agreements or waive furfeitures, but might, 
at any time, at its option, give them such power; 
that the declaration was tantamount to a notice to 
the insured, which the company could waive and 
disregard at pleasure. ‘In either case,” said the 
court, **both with regard to the forfeiture and to 
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the powers of its agents, a waiver of the stipula- 
tion or notice would not be repugnant to the writ- 
ten agreement, because it would only be the 
exercise of an option which the agreement left in 
it. And whether it did exercise such option or 
not, was a fact provable by parol evidence, as well 
as by writing, for the obvious reason that it could 
be done without writing.’’ In the same case it 
was said that, although in life insurance, time of 
payment was material, and could not be extended 
against the assent of the company, where such as- 
sent was given, the court should be liberal in 
construing the transaction in favor of avoiding a 
forfeiture. And in Ins. Co. v. Eggleston, 96 U. 
S. 577, it was said, that the courts are always 
prompt to seize hold of any circumstances that 
indicate an election to waive a forfeiture, or an 
agreement to do so on which the party has relied 
and acted. Consequently, said the court, speak- 
ing by Mr. Justice Bradley: ‘*Any agreement, 
declaration or course of action, on the part of an 
insurance company, which leads a party insured 
honestly to believe that by conforming thereto a 
forfeiture of his policy will not be incurred, fol- 
lowed by -due conformity on his part, will and 
ought to estop the company from insisting upon 
the forfeiture, though it might be claimed under 
the express letter of the contract. The company 
is thereby estopped from enforcing the forfeiture. 
The representations, declarations or acts of an 
agent, contrary to the terms of the policy, of 
course, will not be sufficient, unless sanctioned by 
the company itself. Ins. Co. v. Mowry, 96 U.S. 
544. But when the latter has, by its course of 
action, ratified such declarations, representations 
or acts, the case is very different.’’ The author- 
ities abundantly sustain the rulings in this case to 
which reference has been made. 

The court below then passed to an examination 
of the remaining ground relied on as to excusing 
the non-payment of the last premium on the day 
it fell due, viz., the failure of the company to give 
the insured seasonable notice of the amount of 
dividends to be applied in reduction of the pre- 
mium. 

After stating that by the terms of the policy the 
premiums could be paid either at the home office 
or to an agent of the company, producing the 
proper receipt, and that by the terms of the ap- 
plication, which was the basis of the contract of 
insurance, the annual dividends due the insured 
could be applied in discharge of premiums, the 
court instructed the jury that if they found from 
the evidence that it had been the invariable cus- 
tom of the company to transmit to the insured, 
by mail or by its local agent, a statemen: of the 
amount of the premium due, after deducting the 
dividend, with a notice of the time when, the 
place where, and the person to whom, the premi- 
um could be paid, then the insured had good rea- 
son to expect and rely on such statement, and 
notice being sent to him; and that if the insur- 
ance company, by its managing agent, had notice 
of the post-office address of the insured before 





the usual time of sending out notice, but failed 
and neglected to transmit such statement and no- 
tice to the insured at his post-office address until 
the 4th day of October, and the same did not 
reach him or the payees in the policy until Octo- 
ber 6, and that the insured or payees were ready 
and waiting to pay said premium when the no- 
tice and statement should be received, and by 
reason of such failure of the company to send the 
notice and statement, and by reason of that alone, 
the premium due in September, 1876, was not 
promptly paid; and that in a reasonable time 
thereafter, to-wit, on Monday, the 9th day of Oc- 
tober, 1876, the payees tendered the company at 
Chicago the full amount of the premium due, 
then the policy did not lapse or become forfeited, 
notwithstanding the premium was not paid on the 
day named in the policy, and in the life time of 
the insured. 

To that part of the charge the company ex- 
cepted. Inthe same immediate connection the 
court below, it may be observed, further instruct- 
ed the jury that if ithad not been the unitorm 
custom of the company to send the insured such 
notice and statement at or about the time the pre- 
mium became due, or if the company or mana- 
ging agent had not been notified of the change of 
the post-office address of the insured until about 
the 4th day of October, or that the company had 
in reality sent the notice, by mail or otherwise, at 
a prior date, properly addressed to the insured, 
then it was not the fault of the company that the 
insured was not notified, and the want of such no- 
tice would not excuse him from making payment 
at the day, and the policy would, consequently, 
become forfeited. 

We are of opinion that these propositions are 
substantially correct. Nor do we perceive that 
the rulings of the court below are in conflict with 
our decision in Thompson v. Insurance Co., 104 
U.S. 258. In that case it appeared that the in- 
sured, for a part of an annual premium, had giv- 
en a note containing the special provision that in 
the event of the non-payment of the note at ma- 
turity, the policy should be void. The note was 
not paid at maturity, nor was payment ever ten- 
dered, while the insured was alive nor at any time 
after his death, by or in behalf of the payees in 
the policy. To pleas setting up these facts repli- 
cations were filed, in which it was attempted to 
excuse the failure to make due tender of the 
amount of the note upon the ground that it was 
the usage and custom of the company, practiced 
with the insured and others, as well before as af- 
ter the making of the note, not to demand punc- 
tual payment at the day, but to give thirty days 
of grace; further, that it had been its uniform 
custom and usage, in advance of the maturity of 
notes, to give notice of the day of payment, 
whereas no such notice was given’ to Thompson, 


‘and thereby, it was alleged, he was put off his 


guard and misled as to the time of payment. It 
was held that the failure to tender the amount 
due, within the period named in the replication, 
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was, in every view, fatal to the entire case set up 
by the payees in the policy. ‘A valid excuse for 
not paying promptly on the day is,’’ said the 
court, ‘a different thing from an excuse fer not 
paying at all.” Touching the alleged failure of 
the company, in conformity with its uniform 
practice, to give notice of the day of payment, it 
was said that the insured knew, or was bound to 
know, when his premiums became due, and that 
the company was under no obligation to give him 
notice, nor did it assume any responsibility by 
giving notice on previous occasions. 

The present case has features which plainly dis- 
tinguish it from the Thompson case. In the for- 
mer, there was a tender of the premium within a 
few days after the death of the insured, and as 
soon as the payees ascertained the sum required 
to be paid. In the latter, the amount to be paid 
was fixed. It was not liable to be reduced on ac- 
count of dividends or for any other reason, and 
the insured, theretore, knew the exact amount to 
be paid in order to prevent a forfeiture of the 
policy. Now, although the policy issued upon 
Riddle’s life required payment annually of a spe- 
cific sum as a premium, that stipulation must be 
construed in connection with the agreement set 
out in the application, that the premium might be 
discharged pro tanto by such dividends as were 
allowed to the insured from time to time. 
Whether the company, in any particular year, de- 
clared dividends, and what amount was available 
in reduction of the premium, were facts known, 
in the first instance, only to the company, which 
had full control of the matter of dividends. It 
certainly was not contemplated that the insured 
should every year make application, either at the 
home office, or at the office of its general agent 
in Chicago, in order to ascertain the amount of 
dividends. The understanding between the par- 
ties upon this subject is, in part, shown by the 
practice of the company. Independently of that 
circumstance, and waiving any determination of 
the question whether the forfeiture was not abso- 
lutely waived by the act of the general agent, in 
sending notice to the insured after the day fixed 
for the payment of the premium due September 
20, 1876, it was, we think, the company’s duty, 
under any fair interpretation of its contract, hav- 
ing received information as to the post office of 
the insured, to give seasonable notice of the 
amount of dividends, and thereby inform him as 
to the cash to be paid in order to keep alive the 
policy. It did, as we have seen, give such notice 
in 1875, and received payment of the amount due 
after the date fixed in the policy. Within a rea- 
sonable time after the notice for 1876 came, in 
due course of mail, to the hands of one of the 
payees, a tender of the amount was made to the 
general agent at Chicago. No such features were 
disclosed in the Thompsen case,.and they are, as 
we think, sufficient not only to distinguish the 
present case from that one, but to authorize the 
instructions of which the company complains. 

The assignments of error bring to our attention 





numerous exceptions taken by the company to the 
admission of evidence, and to the refusal to give 
instructions asked in its behalf. We deem it un- 
necessary to consider them in detail. So far as 
they affect the substantial rights of the parties 
they are disposed of by what has been said touch- 
ing the charge of the court upon the essential 
questions in the case. 

The judgment must, therefore, be affirmed. It 
is so ordered. 





INSANITY AS DEFENSE—EVIDENCE— 
QUANTUM OF PROOF. 


COYLE v. COMMONWEALTH. 


Supreme Court of Pennsylvania, October 2, 1882. 


1. Homicidal mania must be proved, not assumed, 
nor confounded with reckless frenzy; To instruct, 
however, that it must be proved by ‘‘clearly pre- 
ponderating evidence’’ is error. All the authorities 
require is that the evidence proving it should ‘‘fair- 
ly’’ preponderate. 


2. An attempt at suicide is not of itself evidence of 
of insanity, and raises no legal presumption thereof. 


Error to the Court of UOyer and Terminer of 
York County. 

MERCUR, J., delivered the opinion of the court: 

It was clearly proved that Coyle killed Emily 
Myers. That fact is admitted. The only defense 
set up is that he was insane at the time. 

The first s,ecification assigned for error is that 
in referring to homicidal insanity the court cited 
approvingly a portion of the language of Mr. 
Chief Justice Gibson, in Commonwealth v. Moser, 
4 Barr, 264, in which it is said ‘“‘there may be an 
nnseen ligament pressing on the mind, drawing it 
to consequences which it sees but can not avoid, 
and placing it under a coercion, which, while its 
results are clearly perceived, is incapable of re- 
sistance. The doctrine which acknowledges this 
mania is dangerous in its relations, and can be 
recognized only in the clearest cases. It ought to 
be shown to have been habitual or at least so have 
evinced itself in more than a single instance.”’ 

The able argument of counsel has failed to 
convince us that this was not a correct declara- 
tion of the law, or that it has since been ruled 
otherwise by this court. 

The validity of such a defense is admitted, but 
the existence of such a torm of mania must not 
be assumed without satisfactory proof. Care 
must be taken not to confound it with acts of 
reckless frenzy. When interposed as a defense to 
the commission of high crime, its existence should 
be clearly manifest. Such defense is based on an. 
unsound state or condition of the mird proved by 
act and declarations of violence. It certainly is- 
not requiring too much to hold that it shall be 
shown in more than a single instance. We know 
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mo later case in this State where the precise ques- 
tion has been ruled otherwise. 

The second specification relates to the effect 
which shall be given to the attempt of the prison- 
er to take his own life. This attempt was-made 
immediately after he had fired the shots wl.ich 
caused the death of his victim. The language ob- 
jected to was not in answer to any point submit- 
ted, but appears in the general charge. The court 
said, ‘‘it appears proper to say to you as a matter 
of law, that even if you believe the prisoner really 
intended to take his own life. this would not be of 
itself evidence of insanity. It would only be a 
circumstance in the case to be considered by you 
in connection with other facts and circumstances, 
for the purpose of enabling you to determine the 
mental condition of the prisoner. The fact of the 
attempted suicide raises no presumption of insan- 
ity.” 

The court was dealing with the question of at- 
tempted suicide only, and whether that alone was 
evidence of insanity. It adopted the very lan- 
guage used by the court belowin American Life 
Ins. Co. v. Assetts, and affirmed by this court 
in 24 P. F. Smith, 176. In Laros v. Common- 
wealth, 3 Norris, 200, the defense was insanity. It 
was objected that the court below said to the jury, 
+*you ean not, however, infer insanity from the 
heinous, atrocious character of the crime, or to 
constitute it as an element in the proof of actual 
insanity.’’ 

The answer here was, “the court did not mean 
to say that where proof of insanity is given, the 
horrid and unnatural character of the crime will 
lend no weight to the proof; but meant only that 
the terrible nature of the crime will not stand as 
the proof itself, or an element in the proof of the 
fact of insanity. There is a manifest difference 
between that which is actual evidence of a fact, 
and which merely lends weight to the evidence 
which constitutes the proof. This is all the court 
meant.”’ 

So we understand the language used in the 
present case to mean that the attempt to commit 
suicide of itself is not evidence of the fact of the 
insanity of the prisoner, and it raises no legal pre- 
sumption thereof, but it may be considered by the 
jury with all the other facts and circumstances 
‘bearing on the question of insanity. Sumetimes 
it may be evidence of a wicked and depraved 
heart, familiar with crime. At others, of de- 
spondency and discouragement; but perhaps more 
frequently of cowardice, of a lack of courage to 
face ignominy and public disgrace, or to submit 
to the punishment likely to be imposed on him. 

The third specification presents more difficulty. 
In answer to a point submitted, the court charged, 
*‘the law.of the State 1s that when the killing is 
admitted, and insanity or want of legal responsi- 
bility is alleged as an excuse, it is the duty of the 
‘defendant to satisfy the jury that insanity actual- 
ly existed at the time of the act, and a doubt as to 
such insanity will not justify the jury in acquit- 
‘ing on that ground. The law presumes sanity 





when an act is Jone, and that presumption can 
only be overthrown by clearly preponderating evi- 
dence.”” Excluding the last sentence; this an- 
swer contains a clear and correct statement of the 
law. It is not sufficient cause for an acquittal of 
one charged with crime, and defending under the 
plea of insanity, that a doubt is raised as to its 
existence. As sanity is presumed, when the fact 
of insanity is alleged, it must be satisfactorily 
proved. Ortwein v. Commonwealth, 26 P. F. 
Smith, 414; Lynch v. Same, 27 Id. 205. The ques- 
tion remains, what degree of proof is necessary to 
overthrow the presumption of sanity? The court 
said it can be ‘only by clearly preponderating ev- 
idence.’’ The court also (misled it is said by the 
language in the brief furnished it) cited the case 
of Brown v. Commonwealth, 28 P. F. Smith, 122, 
as declaring ‘“‘to establish this defense (viz., in- 
sanity) it must be clearly proved by satisfactory 
and clearly preponderating evidence.”’ 

This is not the language of that case. It is de- 
manding a higher degree of proof than the au- 
thorities require. It may be satisfactorily proved 
by evidence which fairly preponderates. To re- 
quire it to ‘clearly preponderate”’ is practically 
saying it must be proved beyond all doubt or un- 
certainty. Nothing less than this will make it 
clear to the jury, and make them conclusively 
convinced. This is not required to satisfy the 
jury. Heister v. Laird, 1 W. & S. 215. 

It is net necessary that the evidence be se con- 
clusive as to remove all doubt. Ortwein v. Com- 
monwealth, supra; Brown v. Same, supra; Myers 
v. Same, 2 Norris, 131; Parnell v. Same, 5 Id. 260. 
When one is on trial for his life care must be 
taker that he receives from the court that due 
protection which the law has wisely thrown around 
him. Evidence fairly preponderating is sufficient. 

We discover no errer in the fourth specification. 

Judgment reversed and venire facias de novo 
awarded. 


NEGOTIABLE PAPER—INDORSEMENT AF- 
TER DEATH OF MAKER. 


PICKLER v. HARLAN. 





Supreme Court of Missouri, November 6, 1882. 


Theindorser of a negotiable note, who indorses the 
same after maturity, and aftcr the death of the maker, 
with full knowledge of his death, will be held re- 
sponsible to its holder, without demand, protestand 
notice, the holder having in due time presented the 
note for allowance against the estate of the maker, 
which was allowed but not paid because of the in- 
solvency of the estate. 


Norton, J., delivered the opinion of the court: 
The question decisive of this case, which by de- 
fendant’s appeal we are called upon to pass, is, 
can an indorser of a negotiable note, who in- 
dorses the same after maturity, and after the death 
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of the maker, with full knowledge of his death, 
be held responsible to the holder, without de- 
mand, protest and notice, the holder having in 
due time presented the note for allowance against 
the estate of the .naker, which was allowed, but 
not paid because of the insolvency of the estate? 

An affirmative answer to this question affirms, 
and a negative answer reverses the judgment. 
The question has been answered in the affirmative 
by this court in the case of Davis v. Franciseo, 11 
Mo. 572, where it was held that the indorser of a 
negotiable note is not liable by reason of the in- 
solvency of the maker, but to hold an indorser 
liable there must be a demand and notice of non- 
payment; but that in a case where the maker was 
dead at the time of indorsement, which fact was 
known to the indorser, no demand can, or need 
be made other than due presentment of the note 
for allowance against the maker’s estate. We 
think this case falls within that class of cases 
where demand and notice is excused ‘“‘from the 
entire absence of necessity or utility because the 
party who should receive the notice must know 
the facts as well as the party who should give the 
notice. If, forexample, A draws on himself, pay- 
able to himself, and then accepts. and then in- 
derses, a holder need not first demand of him as 
drawer and then notify him again as indorser. 
This principle is not applied when a person can 
be proved to have had knowledge of the fact, for 
it is certain that this is no excuse for want of no- 
tice, but when the person must of necessity have 
knowledge, by presumption of law,as when a firm 
draws upon itself, or a member of the firm draws 
upon the tirm. Parsons on Notes and Bills, 521. 

The indorser in the case before us knew at the 
time of the indorsement that the maker was dead, 
and is presumed to have known that the adminis- 
trator of his estate could not be required to pay 
before the end of one year from the grant of let- 
ters and notice, such being the law in this State, 
as enunciated by this court in the case of Dulland 
v. Hardy, 47 Mo. 403. 

We have not been able to find any case where it 
has been held that when the indorsement was 
made after the maturity of the note and the death 
of the maker, which fact was known to the in- 
dorser at the time, and where the administrator 
was not required by law to pay demands of that 
character before the end of one year, that de- 
mand and notice has been required as prerequis- 
ite to the liability of the indorser. An indorse- 
ment of a negotiable note after maturity is 
equivalent to drawing a new bill at sight, but this 
rule can have no application when the maker of 
the note at the time of such indorsement was 
dead, which was known to the indorser, for the 
reason that in every bill there must be a drawer 
and drawee, as in every deed there must be a 
grantor and grantee. 

Such cases as the one in hand are anomolous, 
and while the obligation 6f an indorser is that he 
will pay after due demand, protest and notice 
thereof, in such a case as the above, where the in- 





dorser is presumed to know as a matter of law 
that the administrator is not required to pay till 
the expiration of one year after grant of letters, 
and that a demand would, therefore, be fruitless, 
we can perceive no reason, as was said in the case 
of Davis v. Francisco, supra, for notifving him of 
a fact he is presumed to know. 
Judgment affirmed. 





MUNICIPAI CORPORATIONS — POWERS — 
ERECTING LEVEES. 





COLLINS v. CITY OF MACON. 





Supreme Court of Georgia, October 31, 1882. 


1. Without special statutory authority, by which it 
is made the duty of a municipal corporation to erect, 
or, after erecting, to maintain dykes, walls or levees, 
to prevent the waters of a natural stream within the 
corporate limits from overflowing its banks, and dam- 
aging a citizen’s property, no recovery can be had 
against the corporation causing or permitting the de- 
struction of such works, substantially erected by it 
on its commons or the corporate domain, though they 
may have stood for many years and been trusted to by 
adjacent land holders, both in making their original 
purchases and in making improvements. 

2. A duty to erect and maintain works to protect a 
bridge belonging to the corporation does not raise an 
obligation to keep such works on foot for other pur- 
poses, such as preventing damage to citizens by over- 
flow. 

3. The use of corporate property for a particular 
purpose by the corporation is not per se a dedication 
of the property for such a purpose forever. The in- 
tent to dedicate must be alleged and proved. 


Case from Bibb Superior Court. 

R. W. Patterson and W. Dessau, for plaintiff in 
error; Hill & Harris and S. H. Jamison, for de- 
fendants. 

SPEER, J., delivered the opinion of the court. 

This was an action for damages by the plaintiff 
in error against the defendant, which was dismis- 
sed on demurrer, to which judgment exception 
was taken, and error assigned thereon. 

The declaration alleged that plaintiff was the 
owner of certain city lots in Macon, with dwell- 
ings thereon; that before he became the owner, 
and made said improvements, the defendant, **for 
the protection of the inhabitants in the neighbor- 
hood of their property,’’ constructed a levee, the 
distance of one hundred and fifty yards, on its 
own land, said levee being necessary for the pro- 
tection of the people dwelling between the levee 
and Fifth street, which extends from the bridge 
northwardly, said levee being built and serving 
its purpose for more than fifteen years prior to 
January 1, 1876; that, soon after that time de- 
fendant, over the protest of plaintiff, sold said 
land and levee constructed thereon, and conveyed 
the same to certain persons who declared their in- 


* tention of destroying said levee, which they did, 
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which destruction left the lots of petitioner ex- 
posed to every rise in the river, and the flooding 
and destruction of the same; and afterwards, by 
reason of arise in said river, the lots of defend- 
ant were overflowed and damaged, and his ten- 
ants forced to vacate the houses thereon for a long 
space of time, to his damage, etc. 

By an amendment to his writ, he further al- 
leged said levee was constructed ‘‘for the purpose 
of protecting the eastern pier or abutment of the 
city bridge’’ over said stream from the rise and 
overflow of the same, etc., and that said levee 
was constructed by defendant, under its charter, 
and within the scope thereof.”’ 

The question made here is, do the averments 
made in the declaration set forth such a cause of 
action as would entitle the plaintiff on proof there- 
of to a recovery? 

The court below held that they ‘did not, sus- 
tained the demurrer and dismissed plaintiff’s suit, 
to which he excepted. 

Municipal corporations are the creatures of stat- 
ute. They possess no powers or faculties not con- 
ferred upon them either expressly or by fair im- 
plication by the law which creates them, or other 
statutes applicable to them. Powers and duties 
of a municipal corporation under its charter con- 
sist of acts which are legislative and judicial in 
their nature, and those which are purely ministe- 
rial. 

For the failure to perform the first, or for errors 
of judgment committed in their performance, the 
corporation is not responsible, for they are deem- 
ed to be a part of the State’s power, and therefore 
under the same immunity For ministerial acts 
the rule is different, as damages may be recov- 
ered either from the neglect to perform them, or 
from performing them in an unskilful, negligent 
or improper manner. 2 Thompson on Neg., 731; 
20 Ill. 435; 9N. Y. 459; s.c., 1 Sandf.; 65 Ga. 
379. 

But this liability for ministerial acts is further 
qualified: for if the act complained of lies 
wholly outside of the general or special powers 
of the corporation as conferred in its charter or 
by statute, the corporation can in no event be li- 
able, whether it directly commanded the per- 
formance of the act, or whether it be done by its 
officers without their express command,for a cor- 
poration can not, of course, be impliedly liable to 
a greater extent than it could make itself by ex- 
press corporate vote or action. 

But if the tortious act complained of be done 
by its officers under its previous direct authority, 
or when it has been ratified and adopted expressly 
or impliedly by it, or when done by its agents or 
servants in the execution of corporate powers, or 
the performance of corporate duties of a minis- 
terial nature, and was done so negligently or un- 
skilfully as to injure others, then it would be lia- 
ble. 2 Dillon, sec. 968. 

As tothe property held by a corporation, the 
rule is that it is liable for the improper manage- 
ment and use of its property to the same extent, 





and inthe same manner as private corporations 
and natural persons are, unless they are acting 
under some valid special legislative authority, 
they must, like individuals, use their own so as 
not to injure that which belongs to another. 19 
Pick. 511; 102 Mass. 489. Under certain sections 
of the city charter we are inclined to think the 
city had an implied permissive authority for the 
preservation and protection of its property from 
floods or overflows, as well as in promoting the 
security, welfare and health of the city to erect 
this levee on its own land. 

' Moreover, the general law of the State author- 
ized all persons who own, or may hereafter own, 
lands to ditch, and embank them so as to proteet 
the same from freshets and overflows. Code, sec. 
2232. The city owned the lands upon which this 
levee was built, and the construction of it did no 
harm, but the complaint is that its permissive de- 
struction by the purchaser from the city caused 
the damage. But was their imposed upon the city 
under its charter any special or public duty,either 
before or after the sale of the lands, either to 
build or to keep up this levee? ‘To charge a cor- 
poration in an action for negligence the law must 
have imposed an imperative duty upon it. so as to 
make that neglect culpable. Sher. & Red. on 
Negligence, sec. 123; 56 Me., 407; 32 Barb. 634. 
To make a corporation liable for an omission to 
perform a duty enjoined by law, it must be estab- 
lished that the duty has been imposed absolutely 
and imperatively. 2N. Y.162. Batitis insisted 
by plaintiff in error that though no liability may 
spring from this omission of duty, unless en- 
joined by law, yet the erection of this levee, and 
its maintenance for over fifteen years was a dedi- 
cation of the same to public use, and, under this 
dedication, security to the lands of plaintiff were 
assured, and the withdrawal of this dedicatica 
of the levee, without authority of law and over 
the protest of plaintiff, gives this right of action 
agdinst defendant. While this is the argument 
addressed to this court, yet the declaration makes 
no such case by its averments, and we are consid- 
ering the case as made by the record. Would it 
be insisted that if a natural person erected alevee 
on his own lands to protect it from floods and 
promote health, which likewise operated to pro- 
tect adjoining lands, that the removal of levee 
by the builder and proprietor, and thus to restore 
the floods to their natural and usual outlets,would 
give a right of action? We think not. But is 
this a dedication under the facts as set forth in the 
writ? Dedications are of two kinds — statutory 
and common law dedications. The dedication 
must be by the owner, or one who has some inter- 
estinthe land. Moreover there must be an intent 
on the part of the owner to dedicate, and this is 
absolutely essential, and unless such intent can be 
found in the facts and circumstances of the par- 
ticular case, no dedication exists. It is true this 
intention may be established by parol evidence of 
acts or declarations, which show an assent on the 
part of the owner of the land that it should be en. 
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joyed for public use. But to deprive the proprie- 
tor of his land the intent to dedicate must clearly 
and satisfactorily appear. 2 Dillon, sec. 636; 
44 Ga. 539; 45 Ga. 342; 53 Ga. 609. Were every 
averment in plaintiff’s writ to be established by 
proof, there would be still wanting the evidence of 


intent to dedicate this work to the public use. 


The words of the writ negative such an intent; for 
inan amendment to the writ it is averred said 
levee was constructed by the defendant ‘to pro- 
tect and preserve the abutment of the bridge.”’ 

The use of the corporate property for a particu- 
Jar purpose by the corporation, is not a dedication 
of the property for such a purpose forever. When 
the title in fee to a piece of land is in the corpora- 
tien, although purchased by it for a market, the 
land is not thereby dedicated for market pur- 
poses, though constantly used for that purpose for 
forty years; but.the market may be changed or 
abandoned, and the tax payer can not object. 2 
Dillon, sec. 636; 18 Ohio, 563; 17 How. (U. 8.) 
426. 

It would be an impolitic and unwise rule to 
hold that property once used or appropriated for 
a particular purpose by a corporation, is ever held 
dedicated to such use, and that a change of that 
use gives a right of action. In the language of 
this court, in the case of Luzzle v. Mayor of At- 
lanta, 57 Ga. 114, such a policy ‘*would ignore the 
mayor and council as agents of thought, and treat 
them as agents of work oaly. It would virtually 
deny them power to plan and manage, and grant 
but the power to execute. It would set up 
courts and jaries as their overseers, and make the 
mode, if not the time, of affecting public improve- 
ments conform to the opinion in the jury box, 
rather than to the opinion in the council cham- 
ber.”’ , 

If the averments in this writ allege such facts 
as amounted to a special dedication of this levee 
by the city to public use, to prevent overflows 
and damages therefrom to lands adjoining, then 
there might have been imposed a duty, possibly, 
to maintain this levee, and an omission to per- 
form this duty might be culpable negligence, and 
give a cause of action; but the pleadings make no 
case, and it is unnecessary to decide this question. 

Our conclusion, therefore, is, without special 
statutory authority by which it 1s made the duty 
of a municipal corporation to erect, or after erect- 
ing, to maintain dykes, walls or levees to protect 
the waters of a natural stream within the corpo- 
rate limits, from overflowing its banks and dam- 
aging a citizen’s premises, no recovery can be 
had against the corporation for causing or pers 
mitting the destruction of such works subtsantial- 
ly erected by it on its commons, or the corporate 
domain, though they may have stood tora great 
length of time and been trusted to by the adja- 
cent landholder, both in making his original pur- 
chase or in making his improvements. 

And that a duty to erect such, and maintain 
works to protect a bridge belonging to the corpo- 
ration, does not raise an obligation to keep such 









works on foot for other purposes, such as pre- 
venting damage to citizens by overflow. 

JACKSON, C. J., concurred specially. He said 
that if it had been alleged that the city had sold 
and granted the flooded lands since the construc- 
tiod of the levee, and received more therefore by 
reason of the levee, it could not afterwards de- 
stroy the embankment, or connive at its destruc- 
tion. But such facts did not appear. 

Judgment affirmed. 








WEEKLY DIGEST OF RECENT CASES. 


GEORGIA, ° ° ° ° ° 7 
INDIANA, ° ° ° ° ‘ 2, 3, 5 
Iowa, ° ° 1, 9, 10, 14, 15, 20, 21 
MICHIGAN, ° ° ° 4, 11, 12, 13, 16, 18 
OHIO, ‘ ° ° ° ° 6,8 
PENNSYLVANIA, ° ° ° ° . 19 
WISCONSIN, . . ° ° ‘ 17 


1. AGENCY — FACTOR — COMMISSION MERCHA...— 

ADVANCES—RIGHTS OF PARTIES. 

Where advances are madejby a consignee or com- 
mission merchant a consignor can not direct a sale 
at his pleasure. In such case the consignee, in 
the absence of an agreement, has the right to sell 
at such time as he sees proper to the extent of and 
in payment of his advances. Butterfield v. Ste- 
vens, 8. C. lowa, October 20, 1882; 18 N. W. R., 
751. 

2. CONVEYANCE—DEED—WORDS OF CONVEYANCE. 

The question presented is whether the following in- 
strument is a deed: This indenture witnesseth 
that I, Jacob Smith, etc., warrant and defend 
unto Christina Smith, to her heirs, and assigns, 
the receipt of which is hereby acknowledged, the 
foilowing real estate, ctc., on this condition: ‘*I, 
the said Jacob Smith, is to have and to hold full 
possession of the above described. lands during 
my natural life, and to hold appurtenances unto 
her and her heirs and assigns forever.’’ The in- 
strument is properly signed, sealed and acknowl- 
edged as a deed, and was caused to be recorded 
as such by the person who executed it. This in- 
strument nowhere contains any words of convey- 
ance, and can not be held to be a valid and effect- 
ive deed. If appellant “ere seeking a reformation 
of the writing a different question would be pre- 
sented. Hammelman v. Mounts, 8. UC. Ind., No- 
vember 15, 1882. 


38. CRIMINAL LAW—STATUTE OF LIMITATIONS—CON- 

CEALING CRIME. 

Indictment for larceny. It is averred that the de- 
fendant concealed the fact of the larceny from 
November, 1878, to January, 1880, ‘* by circula- 
ting reports that Joseph Hutsler was old and for- 
getful and had buried his money, and that the 
defendant, to conceal the fact that a larceny had 
been committed, induced “‘»oseph Hutsler, the 
owner of the property, to take up his abode at 
defendant’s house, and prevented Hutsler’s 
friends from seeing him, and prevented him from 
communicating with his relatives and friends.” 
Where an artifice is used, or any corrupt and il- 
legal means resorted to for the purpose of con- 
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cealing the fact that a crime was perpetrated, the could make a living at the county seat, he evinces 
case is taken out of the statute of limitations his purpose to reside in town and abandon his 
State v. Hoke, S. C. Ind.,November 16, 1882. homestead, qualified by a contingency. Such re- 
4. DIVORCE—EXTREME CRUELTY OF WIFE. moval with such intention constitutes an abandon- 

It is extreme cruelty warranting a divorce, for a wife ment. Kimball v. Wilson, S.C. Iowa, Oct. 20,. 14. 
to causelessly humiliate and disgrace her husband 1882; 13 N. W. R., 748. Si 
and endanger his means of subsistence by habit- T 
ually, persistently and publicly accusing him of 10. INFANCY—DISAFFIRMANCE OF CONTRACT. : of : 
infamous conduct in violation of his marriage ob- An act of Geslirmence of a contract made by 2 mi- 
ligations, and by applying vile and vulgar epithets nor, on her coming of age, must be made within 
to him and dogging him, and setting others to spy a reasonable time after her attaining her majority; 
out his movements, until by inordinate and inde- and where the only hae offered for ¥ delay of = 
cent exhibitions of jealousy and the criminal in- — or four years, is that plaintiff was informed 15. - 
dulgence of unworthy suspicions and ungoverned oy others than those competent to give legal ad- GI 
violence she has practically destroyed the decen- vice, that she could not maintain a suit till her T 
cies and the purposes of the marriage relation. a brother reached his majority, and she 
Whitmore v. Whitmore, 8. C. Mich., October 31, waited three menthe, after being informed that 
1882; 13 N. W. R., 800. she could disaftirm her contract, before commenc- 

ing action, the act of disaflirmance was not within 
6 EVIDENCE—PRACTICE—CHARACTER OF IMPEACH- a reasonable time. Green v. Wilding, S. C. Lowa, 

ING WITNESs. Oct. 21, 1882; 18 N. W. R., 761. 

At the trial the defendant offered to prove the bad wm | 
character for truth and veracity of an impeaching | 11. INSOLVENCY — FRAUDULENT COMPOSITION — | 
witness of the plaintiff, but was not permitted to REMEDY. | 
do so. The authorities on this point are meager. Where a debtor compromises with his creditors, | 
but the following authorities hold, or favor, the and represents that he can only realize a certain 
rule admitting such testimony: Wharton Ev., sum from his assets, and a creditor, on the pre- : 
sec. 568; 5 Denio, 106; 14 Iowa, 108; 25 Id. 128; 63 sumption of the truth of such statement, accepts 16. 
N. C. 498; 9 Cush. 871; 62 Ind, 316. Phillips v. a certain amount in satisfaction of his claim, such M 
Thom, 8S. C. Ind., Nov. 14, 1882. creditor can Only recover, in an action on the case In 

for damages for fraudulent concealment, what he 
6. EVIDENCE—TRANSACTIONS WITH VECEASED PER- would have been entitled to as his pro rata, had 

SON—WAIVER. ’ - no fraudulent concealment been practiced, and in- | 

Where an administrator in his own behalf testifies terest thereon from date of compromise, and not 
toa certain conversation and an agreement be- the amount of his claim. In such a case the cred- | 
tween his intestate and the opposite party, which itor, on discovery of the fraud, can not retain the 
was material to the issue, the other party may tes, sum paid and bring an action of assumpsit for the i 
tify as to the same transaction and conversation, balance; but he may retain the payment and 
under the third exception to sec. 5242 Rev. Stat. maintain an action on the case tor damages sus- i 
Rankin v. Harman, 8. C. Ohio, November 7, 1882; tained by the fraud. Walsh v. Sisson, S. C. ‘ 
3 Ohio L. J., 211. Mich., Oct. 31, 1882; 13 N. W. R., 802. 

EXECUTION — DEFECTIVE DIRECTION —AMEND- 12 NEGLIGENCE— ALIGHTING PASSENGER —RAIL- 

MEST. P : ROAD. . 

1. Afi. fa. directed to *‘all and singular the she ‘ffs A railway passenger, after the name of the station ; 
of this State,’’ instead of to ‘‘all and singular was called, went to the platform while the train 17. | 
the sneriffs of this State and their lawful depu- was slacking up, and asked the conductor if it AD 
ties,’’ is not so defective in direction as to sustain would stop there for water. The conductor said WwW 
the court in quashing it. 2. The direction was it would. The passenger then got upon the lower : 
amendable, and as the fi. fa. was levied by a sher- step of the platform, and when the train stopped 
iff, it would seem that no amendment was neces- at the usual landing place, tried to step off. But 
sary. Cheney v. Beal, 8. C. Ga., Nov. 14, 1882. immediately, and without any notice or signal, | 

8. GUARDIAN AND WARD — FINAL SETTLEMENT— the train started with a jerk and drew up at the t 

SURETIES ON BOND. water tank, a few feet further on, throwing the i 

1. It is made the duty of guardians, by statute, passenger to the ground and severely injuring t 
when their wards arrive at age, té make final set- him. Held, that he had a right of action against i 
tlement of their accounts in the probate court. 2. the railway company. A passenger’s negligence ‘ 
A right of action on a guardian’s bond to recover in going to the platform of a car while it is still ‘ 
from the sureties the amount remaining in the moving does not affect his right to recover for an 1 
hands of the guardian, first accrues to the ward injury suffered in properly alighting after the train ’ 
when such amount is ascertained by the probate has stopped. Wood v. Lakeshore,wtc. R. Co., ! 
court tea of the guardian’s final ac- S. C. Mich., Oct. 31, 1882; 18 N. W. R., 779. 18. § 
count. 3. Mere delay of a ward on his arriving of ‘ , 1 
age to compel his guardian to settle his rn lo Poco vmcette Conmmener Heatsaguen— _ 
in the probate court, does not discharge the sure- ere we See SRAGE. C 
ties, notwithstanding the guardian may, in the A laborer employed by a contractor who had been . 
meantime, have become insolvent. Newton v. engages by 2 ralivend company to lay water-pige ' 
Hammond, 8. C. Ohio, Nov. 7, 1882; 8 Ohio L. J. along its right of way, in going home, after his 
214. day’s work was done, made his way along the a 

tracks to a point where trains were constantly kt 
9. HOMESTEAD—WHAT AMOUNTS TO AN ABANDON- passing in both directions; and although there was i 

MENT. enough room between the tracks, he was run over c 

Where a party removes from his farm, which he oc- by one train while apparently trying to avoid an- f 
cupies as a homestead, to the county seat, for the other. He was not employed upon the road, and f 
purpose of practicing his profession, and with the might have gone home without going along the a 
intention not to return to his homestead if he | track, but his employment enabled. him to know e 
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the locality, the risk and the need of watchfulness 
to avoid injury. Held, that no action would lie for 
his death. Bresnahan v. Michigan Cent. k. Co., 
8. C. Mich., Oct. 31, 1882; 18 N. W. R., 797. 


14. NEGOTIABLE PAPER—INDIVIDUAL LIABILITY— 
SCHOOL **DIRECTOR.,’’ 
The addition of the title ‘‘director’’ after the name 
of a person signing a promissory note will not relieve 
him from personal liability on his contract. 
American Ins. Co. v. Stratton, 8. C. lowa, Octo- 
ber 21, 1882; 138 N. W. R., 763. 


15. RAILROAD — FIRES— PRESUMPTION OF NEGLI- 

GENCE—EVIDENCE. 

The setting of fire from a locomotive engine does 
not create a presumption of negligence on the 
part of the railroad company. The burden of 
proving negligence is on the plaintiff. In an action 
for damages for loss by fire set by a locomotive 
engine, the fact that other fires had caught on the 
right of way of defendant will not justify the in- 
ference that the fire in question was communicated 
from that. point, and the admission of such evi- 
dence is erroneous. Babcock v. Chicago, etc. Rh. 
Co., 8. C. Iowa, October 20, 1882; 18 N. W. R., 
740. 


16. RAILROAD—INJURY TO DOMESTIC ANIMALS — 

MEASURE OF DAMAGES. 

In an action against a railway company for injury to 
a horse which had got upon the track, it was er- 
ror, while admitting evidence of his reduced 
value, to allow testimony of what his use would 
have been worth during a certain period after the 
injury, if he were sound, especially if the decla- 
ration made no claim for the value of his services, 
and the plaintiff sought to show that he was ab- 
solutely worthless. The measure of damages for 
injury to a domestic animal or other perishable 
chattels is usually its reduced value at the time; 
it can hardly be fixed by the rules applicable in 
the case of injury to a human being. Davidson 
v. Michigan Central R. Co., 8. C. Mich., October 
31, 1882; 183N. W. R., 804. 


17. SERVICE OF PROCESS — DEFECTIVE RETURN— 

AMENDMENT. 

Where the return of the sheriff as to service of com- 
plaint and summons, as disclosed by the record, is 
not suflicient to give the court jurisdiction of the 
persor. of appellant, and he appears for the pur- 
pose of appeal by attorney. who expressly states 
that he appears solely for the purpose of appeal- 
ing from the judgment by default rendered against 
his client, on the ground of want of jurisdiction 
in the court below, an amendment of the return 
of the sheriff showing that in fact the complaint 
and summons had been properly served will not 
be allowed, and the judgment below will be re- 
versed. Rehmstedt v. Briscoe, 8. ©. Wis., Octo- 
ber 31, 1882; 138 N. W. R., 687. 


18. SERVICE OF PROCESS—VALIDITY OF WARRANT— 

LIABILITY OF OFFICER. 

It seems that the discretionary act of denying a writ 
of mandamus to compel a sheriff to execute a 
criminal warrant, does not necessarily determine 
the invalidity of the warrant. An officer to whom 
a criminal warrant is delivered for service is not 
bound to look behind it, if regular on its face and 
issued from a proper jurisdiction; and if he exe- 
cutes it he can not be held liable in a civil action 
for damages, though it be invalid. A civil action 
for damages for trespass to the person will not lie 
against one who has made a criminal complaint, 
or against his attorney, ina case where the war- 





rant issued thereon is sufficiently regular on its 
face to protect the officer who executes it. 
Wheaton v. Beecher, S. C. Mich., October 31, 1882; 
13 N. W. R., 769. 


19. STATUTORY CONSTRUCTION—IMPLIED REPEAL-- 

REPUGNANT PROVISIONS. 

A general statute without negative words can not 
repeal a previous statute which is particular, even 
though the provisions of one be different from the 
other. To effect such result the repugnancy must 
be strong or the inconsistency irreconcilable. Sei- 
fried v. Commonwealth, 8. C. Pa., Oct. 25, 1882; 
13 Pittsb. L. J., 119. 


20. TAXES—REDEMPTION FROM VOID Tax SALE— 

REMEDY. 

Where an owner redeems from a void tax sale—void 
because the taxes for which the sale was made had 
been twice paid, once voluntarily and again by a 
previous sale of the property—he can not recover 
back the amount paid in redemption from the 
county. His remedy is to proceed against the 
holder of the certificate. Sears v. Marshall Coun- 
ty, S. C. Iowa, Oct. 20, 1882; 13 N. W. R., 755. 


21. TORT—CONTRIBUTION BETWEEN WRONG DOERS 
Notwithstanding the general rule that no contribu- 
tion can be enforced as between joint wrong 
doers, when a railroad company has been com- 
pelled to pay for the loss of an animal killed on its 
track by reason of the wrongful act of the owner 
of land in removing a gate erected by such railroad 
to protect its right of way, and the negligence of 
such road im not replacing the gate so removed, 
the railroad may recover the amount so paid from 
the owner of the land. Chicago, etc. R. Co. v. 
Dun, 8. C. Iowa, Oct. 20, 1882; 138 N. W. R., 722. 








. 


LAY OPINIONS ON LEGAL SUBJECTS. 


LESSONS OF THE TELEGRAPH CASE, 


Besides the immediate fruits of the judgment 
against the consolidation of the telegraph compa- 
nies, as a reproof of a vast monopoly, it may have 
important practical bearings upon the adminis- 
tration of corporations throughout the country. 
The decision did not turn upon the charges of 
fraud which have been so freely made, but upon 
general rules of law established for protecting 
small shareholders against rapacity of managers 
and domination of majorities. Every one knows 
that the voice of the majority determines legitimate 
questions of corporate policy, and that details are 
confided to directors; there are, however, limits 
to the authority of majorities and to the discretion 
of boards; and individual shareholders have some 
rights which the courts will not allow to be 
wrested from them. If, then, we divest the case 
of its special circumstances, and recount the sal- 
ient facts as they might occur in almost any cor- 
porate controversy, they were that the Western 
Union Company had for many years steadily real- 
ized profits, an important portion of which the 
directors invested in extending the company’s fa- 
cilities and business, increasing their value about 
$15,000,000 beyond the original capital stock. 
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Meantime, rival companies were formed whose 
competition threatened to reduce Western Union’s 
business. and profits. To avoid this danger, an 
arrangement was made, approved by a large ma- 
jority of the shareholders, but not by all, where- 
by the Western Union bought out the two rival 
companies, paying their stockholders for the 
property and rights they relinquished in shares of 
Western Union stock newly issued for the pur- 
pose, while it at the same time issued to its old 
shareholders $15,000,000 in new shares represent- 
ing the money which might have been paid from 
year to year in dividends, but had been, in fact, 
withheld for improving the property. The motive 
and expectation of the assenting shareholders at 
least was that, by wiping out the competition of 
the smaller companies, rates, and consequently 
profits, would be kept at a higher point than 
would be possible under competition; while their 
shareholders, by virtue of the new Western Union 
shares issued to them, would participate in these 
profits proportionately with old Western Union- 
ers. These general facts might happen in the 
management of rival corporations anywhere. The 
apveal of the dissenting shareholders to the court 
raised the general question whether such sweep- 
ing and radical changes in corporate management 
can be made by mere majority vote, or whether 
they require the consent of all persons interested. 
And this was the question chietly considered; the 
allegations of overvaluation and fraud were 
nearly disregarded. 

The court appears to have chiefly considered 
the questions of power. Can directors accumu- 
late profits in increasing the property of the com- 
pany for a series of years, and then suddenly put 
forth a quantity of new stoek as a substitute for 
money which might have been annually divided? 
The judges seem agreed that this is not within 
directors’ power; that they have a certain dis- 
cretion whether to divide profits or to invest them 
in repairs or improvements, but that property 
once acquired for a corporation must remain its 
assets and be represented by its original stock, 
unless special legislative authority exists for in- 
creasing the capital. Such is the positive dictate 
of a special law of this State, quoted in the opin- 
ion, which forbids directors of telegraph com- 
panies, directly or indirectly, to reduce the capi- 
tal or part with the substantial assets of their 
companies. General principles of law, recognized 
everywhere, lead to the same result; for it is the 
duty of directors to manage the property with a 
view to realizing a money profit for stockholders; 
whereas if it were allowable that they should 
withhold the profits for a term of years, thus de- 
pressing the market price of tke stock, they and 
their friends might buy the shares extensively and 
at a low price, and then absorb the greater part of 
the stock dividend ultimately declared. The 
proper course, as the court points out, for a board 
of directors to take, when desirous to invest any 
large portion of receipts in extending the busi- 
tiess, is to report to the shareholders what gross 





amount has been realized; that they hold it in the 
treasury in cash, and that they propose to use such 
and such a portion in the proposed improvement 
and to divide only the residue. This gives the 
stockholders an opportunity to make their choice 
between the enlargement of the enterprise and a 
large dividend. 

Again, can the managers of a lesser company 
sell 1t out to a powerful rival, parting with all its 
assets and wiping out its existence? This may be 
in some instances an advantageous plan for share- 
holders if they receive a proper participation in 
their rival’s prosperity in exchange for their ex- 
pectations from the enterprise abandoned. But 
can directors, or a majority of shareholders even, 
force such a change upon those who disapprove 
it? Judge Arnoux, particularly, holds that any 
minority of the shareholders, or even the general 
public, have a claim that the junior enterprise 
shall be prosecuted as chartered. Ths younger 
telegraph companies, in soliciting their charters 
and the rights of way, undertook a duty to the 
public, and a majority can not override individual 
objectors in merging the corporate existence in 
the monopoly proposec. Whether the Court of 
Appeals will sustain these positions is yet to be 
seen; but there can be no doubt that the doc- 
trines, if established, would have a salutary ef- 
fect in protecting the rights of small shareholders 
in corporate enterprises.—N. Y. Times. 








NOTES. 


—In Germany a solicitor sent his bill of costs 
for business done. In the bill relating to a suit 
of divorce, he charged the lady one item, thus: 
‘‘Further, 30 sous for being awake in the night, 
and having thought over your matter.’’——Lord 
Chief Baron Pollock was one of the most dexter- 
ous imitators of handwriting, and used to amuse 
himself by sending letters in other people’s names 


and handwriting, so correct that the person imi- ° 


tated would swear to its being his own work. 
Many practical jokes arose out of this little amuse- 
ment.— Justice Maule was singularly dexterous 
in picking locks, and which he could not only 
open but close again, with no other appliance than 
astout piece of wire. He had acquired the art 
by the frequent loss of his keys when at the bar. 
He used to tell the story how upon one occasion 
he astonished a country locksmith who had been 
called in and pronounced a portmanteau beyond 
his skill, and which the judge opened with ease. 
— Vice-Chancellor Wickens amused himself with 
binding books, at which trade he was an adept, 
and had all the elaborate tools and machines to 
expedite his work, and he turned out his volumes 
in masterly style.—Curiosities of Law and Lavé 
1 erss 
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